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U.S. Army Corps of Engineers v. 
Hawkes Co., Inc., et al. (May 31, 2016)

• U.S. Supreme Court held that an “approved” 
jurisdictional determination (“JD”) is a final 
agency action that is reviewable under the 
Administrative Procedure Act. 

• The “approved” JD at issue in the case was a 
“standalone” JD not related to a Section 404 
permit application.

• An “approved” JD is binding on Corps and the 
EPA for a period of 5 years. 



Hawkes

• Corps argued that an “approved” JD is not a final agency 
action even though the Court noted that by regulation an 
“approved” JD “constitute[s] a Corps final agency action.”

• Corps suggested that an “approved” JD was not final because 
the companies involved could either discharge fill material 
without a permit and risk an EPA enforcement action during 
which they could argue no permit was required or apply for a 
permit and appeal the permit if they were not satisfied with 
the permit decision.

• The Court held that these alternatives are not adequate –
particularly whether there is a risk of “serious criminal and 
civil penalties” and the cost of permitting is expensive and 
time consuming.  



U.S. Army Corps of Engineers Regulatory 
Guidance Letter No. 16-01

• Issued on November 1, 2016 in response to the Hawkes
decision.

• Hawkes decision only addresses “approved” JDs.

• The Guidance Letter explains the difference between 
“approved” JDs and “preliminary” JDs. 

• Does not change the definitions of “approved” or 
“preliminary” JDs, the documentation practices for each, or 
when an “approved” JD is required. 

• Includes forms for requesting both types of JDs.

• Indicates that it may be reasonable to give higher priority to 
JDs accompanied by a permit request. 



PCSM Requirements 
25 Pa. Code § 102.8

• After November 19, 2010, the current PCSM 
requirements are applicable.

• If conducting earth disturbance activities under a 
permit issued before November 19, 2010, and 
renewed prior to January 1, 2013, PCSM 
requirements and conditions in the existing permit 
are applicable.

• After January 1, 2013, the renewal of a permit issued 
before November 19, 2010 is required to comply 
with current PCSM requirements.



Notice of Termination Requirements 
25 Pa. Code § 102.7

• NOT must include:

– Facility name, address and location.

– Operator name and address.

– Permit number.

– Reason for permit termination.

– Identification of the persons who have agreed to and will 
be responsible for the long-term operation and 
maintenance of the PCSM BMPs and proof of compliance 
with the PCSM BMP instrument recording requirements of 
25 Pa. Code § 102(m)(2).



NOT Requirements –
Applications Before November 19, 2010

• Form requires only certification of Permittee/Co-
Permittee (if applicable), which in part states, “all 
discharges associated with earth disturbance 
activities at the site that are authorized by 
the…permit…have been eliminated, the site has been 
stabilized and Post Construction Stormwater 
Management BMPs have been installed.”



NOT Requirements –
Applications After November 19, 2010

• Requires a final certification of a “licensed professional,” which provides that he or 
she certifies “pursuant to the penalties of 18 Pa. C.S.A. § 4904 to the best of [his or 
her] knowledge, information and belief, that the accompanying record drawings 
accurately reflect the as-built conditions, are true and correct, and are in 
conformance with Chapter 102 of the rules and regulations of the Department of 
Environmental Protection and that the project site was constructed in accordance 
with the approved PCSM Plan, all approved plan changes and accepted 
construction practices.”

• “Licensed professional” is defined in 25 Pa. Code § 102.1 as “professional 
engineers, landscape architects, geologists and land surveyors licensed to practice 
in this Commonwealth.”  

• Also requires proof of the PCSM Instrument filing, a certification signed by the 
Permittee/Co-Permittee (if applicable), a summary list of the PCSM BMPs, and 
contact information/signature(s) of the person(s) responsible for the long-term 
maintenance of the PCSM BMPs.  



Pennsylvania Legislative Update

• HB 2403 – Proposed amendment to Clean Streams Law to restore 
the riparian buffer waiver process.

• HB 2387 – Would require action on certain types of erosion and 
sedimentation control applications by DEP and Conservation 
Districts within specific time frames.

• Act 62 (HB 1325), HB 1394 and HB 1661 – Municipal stormwater 
management fees.

• SB 1114 – Would allow for the use of “alternative systems” under 
Act 537 planning.

• SR 385 – Directs the Jt. State Government Commission to conduct a 
study to analyze which environmental laws and regulations have 
more stringent standards than required by Federal law. 



Subdivision and Land Development Applications 

• Municipalities have a duty “to actively oppose schemes of 
development unreasonably proposed and conceived” but also 
a duty “to sanction well planned development.” Raum v. 
Board of Supervisors of Tredyffrin Twp., 370 A.2d 777, 781 (Pa. 
Cmwlth. 1977) (en banc) (Raum II).

• Municipalities empowered through the MPC and enactment 
of a Subdivision and Land Development Ordinance.



“Good Faith” Review

As established in Raum II:

• A municipality has a legal obligation to proceed in
good faith in reviewing and processing land
development plans.

• The duty of good faith includes discussing matters
involving technical requirements or ordinance
interpretation with an applicant, and providing an
applicant a reasonable opportunity to respond to
objections or to modify plans where there has been
a misunderstanding or difference of opinion.



Raum II

• Related to a validity challenge filed by residents opposed to 
Tredyffrin Township’s rezoning of the Chesterbrook tract. 

• The Township adopted a new fee schedule for review of 
subdivision plans resulting in a new application fee of $22,000.

• Separate fees were charged for Township Manager and 
Township Engineer review of construction plans with the 
Township Manager’s review fee equating to $488.89 per hour. 

• The total fees paid by the developer were more than the 
Township Engineer’s entire annual salary.

• The Court held, in part, that the fee schedules were unlawful, 
null and void and that the Board was required to adopt new 
fee schedules appropriate to the services rendered.  



Highway Materials, Inc. v. 
Board of Supervisors of Whitemarsh Twp. (2009)  

• Pertained to a preliminary plan application.

• The applicant’s engineer and the applicant’s counsel wrote on various 
occasions to the Township Engineer, Assistant Township Manager, 
Township Manager and Township Solicitor requesting input on the plan, 
particularly the sewer design, and to meet, but did not receive a response.   
The Court noted that the letters written to the Township were “practically 
begging for someone from the Township” to respond with direction. 

• At a later point, the Applicant did meet with the Township, but still did not 
receive input on the sewer design.  

• Ultimately, the Board denied the preliminary land development plan and 
on appeal, the Commonwealth Court held that there was no “good faith” 
review or willingness by the Township to discuss matters as requested by 
the Applicant. 



Honey Brook Estates, LLC v. Board of Supervisors 
of Honey Brook Twp. (2016)

• Pertained to a preliminary plan filed in response to a proposed rezoning of the 
applicant’s property. 

• The application was rejected by the Township Engineer as incomplete and 
missing 5 items.

• The applicant submitted an amended application, which was rejected by the 
Township Manager for 3 reasons (sewage planning module, certification of 
sewer & water facilities and traffic impact study not included).  

• The reasons for the rejection deviated from the Township’s normal practice as 
to what was required as part of an application before a plan could enter the 
Township’s “review cycle.”

• The Township later processed the application without consideration of 
additional materials the applicant submitted in response to the rejection and 
without allowing the applicant to respond to a 93 comment Township 
Engineer review letter.  

• The Board denied the plan with 59 reasons.
• The Commonwealth Court held that the Township had acted in “bad faith.”



Factors in “Bad Faith” Cases

• The proposed plan is consistent with existing requirements, but has 
opposition from the community, governing body or planning commission. 

• The governing body or planning commission has refused or failed to 
communicate or discuss the application.

• Re-zoning is proposed after submission of plans.

• Notice is not provided to the applicant regarding possible action on the 
application.

• Municipal communications or “executive sessions” are used to hinder 
permitted development.

• Fees imposed are disproportionate and unreasonable.

• The municipality deviates from past practice in processing applications.

• Denials are based on technicalities that could be addressed by conditions 
of approval. 



In re: Appeal of Mutschuler, et al. (Oct. 24, 2016)

• Delaware County Court of Common Pleas Order pertaining to
an appeal of the Concord Township Board of Supervisors’
approval of a subdivision and land development application
for development of an approximately 276 acre tract.

• The Court remanded the matter and directed the Board to
conduct evidentiary hearing(s) on the application.

• The Court also directed the Board to make a decision with
findings addressing consistency with Pa. Constitution Article 1,
§ 27, pertaining to natural, historic and scenic resources.



Payne Test

• The Mutschuler Order directed the Board of Supervisors to:

– Ensure the application complies with the applicable laws and
regulations affecting natural, historic and scenic resources;

– Ensure the application avoids or appropriately mitigates adverse
impacts upon those resources to the extent reasonably possible; and

– To the extent those impacts are not avoided, refrain from approving
the application where the Board determines the harm clearly
outweighs the benefits of the application.

• In the event that the Board determines that the application meets the
three part Payne test, the Board is then to consider the application
pursuant to the Concord Township SALDO, the MPC and other applicable
laws, regulations, or ordinances, and render a decision on the application.


